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In its Firlt a'por; and O;;,r the Commission found :~ac

Sect~=n 224 of the Communications Act of 1934, as amended by :~e

7elecommur.ica::ons Act of 1996, mandates access co uti:~:~es'

poles, ducts, conduits and rights-of-way on a nondiscrlmi~at=ry

basis and estil:)lished five "rules of gen.ral applicabil~:y" and

several "guidelines" regulating that nondiscriminatory access.

The Commission also promulgated rul.s to implement the n,wly

enacted written notification provision of Section 224.

The Infrastructure Own.rs, a group of el.ctric utilities

with infrastructure n.tworks construct.d and maintain.d for the

purpo.e of providing electric s.rvic., take exc.ption to a number

of the Commi.sion'. "rule." and "guid.lin••- and s••k ~

recon.ideration of them. Th. d.f.cts in the Commis.ion's

finding. fall into three broad cat.gori••.

First, the Commission exce.d.d its statutory authority und.r

S,ct~on 224 in several re.p.ct.. Th. Commi.sion w.nt w.ll b.yond

the scope of the statute in requiring utilities to expand the

capacity of their existing infrastructur. to accommodate new

requests for acce.. by t.lecommunication. carri.rs or cable

operator.; ind••d, it. d.cision ignor•• on. of the four expr.s.

bases on which acc••• to infra.tructur. may b. d.ni.d. In

addition, the Commi••ion's finding that utilities mu.t p.rmit the

use of reserve electric space until an actual ne.d d.velop. go••

beyond the Commission's provinc., ignor•• the r.aliti•• of

electric operations, and threat.n. the public intere.t. Finally,

iii
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modification costs issue was not noticed. S.v.ral other aspects

r.sponse requirem.nt withQut ev.r nQticing the issu. and without

of the Commission's d.cision ar. arbitrary and capricious because

--

iv

any mention of it in the Commission's decision. Similarly, the

arbi::ary and capricious. The Commission adopted a 45-day

e1ec::i: :hird parties.

Second, some portions of the Commission's decision are

:he :~mmis.ion ha. impermis.ibly intruded -- without & stat~:=~y

basis therefor -- in matters of state jurisdic:~on in fi~di~;

:hat ~:ili:ies should use eminent ~omain authority granted ~nde~

state :aw :0 expand their rights-of-way for :he benefit 0: non-

record support for them is lackin~.

Third and finally, the Commi••ion'. deci.ion .mbrace. a

construction of Section 224 that impermis.iDly violates

Congressional intent in ••veral r.~cts. The requirement that

rates, terms" and conditions of acce•• b. uniformly applied

effectively emasculate. the congre••ional intent -- illu.trated

both i~ the expr••• langua~e of the statute and in its

:egls1ative history -- in favor of negotiated ace••• agreements.

7he agency's finding includin~ tran.mi••ion facilities in the

scope of Section 224 and allowing for the placem.nt of equipment

other than coaxial or fiber caDle on or in utilities'

i~frastr~cture al.o contradict. the expr... langua~. of the

statute and, therefore, Congr.ssional intent.

In addition to tho•• a8P.ct. of the F~r.t a'port and 0;;.;

on which they seek reconsideration, the Infrastructur. Owners



also seek clarification of two ambiguous asp.cts of the

Commission's deeision. Specifically, the Commission should

::arl~y that the 60 day written no~ice period will not apply In

:nstan:es (~f a non-emergency or non-routine nature) where ~he

~ti~ity ltself does not have the discretion to delay 60 days

before undertaking the modification or alteration because i:

is either subject to a state or local requirement or because :ne

public interest dictates that the modification be performed more

quickly. The Commission also should clarify that it intends to

permit a respondent to an acce•• dispute to file a respon•• to a

complaint, and that the Commi••ion will con.ider that respon•• ,

before the Commission acts upon the complaint.

In sum, the Infrastructure owner. support the Commis.ion's

efforts to implem.nt rules and regulation. that further the de

regulatory and pro-competitive polici•• of the Telecommunications

Act of 1996. The Infra.tructure Owner.' requ••t. for

reconsideration and clarification are con.istent with tho••

policies and should be adopted by the Commi••ion.

v



SEFORE '!'HE

Federal Communications Commission

WASHINGTON, D.C. 20584

IA the Matter of

t.pl.-eDt.tioA of the Local
Cc.peeitioD 'rovi.i... in ehe
Telec~icaeioD.Act of 1'"

)
)

) CC Dockee No. 9•• 9.
)
)

'8'1'%1'%011 roa ....m.aUOll ..-/0.
CLU%P%CA1'%OIf O. Ta .%U'l' UfO&!' AIID OaD.

oar .-u.. OP

'-%CAIf &IICft%C POll. ""'%CJI COUOIIA1'%OII,
COIIlCllIIDLft .1.. ~U'I, DU8 NIl. cc.ltU'l',

UI-' 'aY%CU, DIC., ''lAD'
'0IfD ~Aft, ~ NUl If cc.uy
AlII) W%.COIfIDI 8UCft%C POW. C~UY

American Electric Power Service Corpor.tion, Commonwealth

Edison Company, Duke Power Company, Entergy Service., Inc.,

Northern State. Power Company, The Southern Company, and

Wisconsin Ilectric Power Company (collectively referred to •• the

"Infrastructure Owner.·), through their und.r.ign.d coun••l ana

pursuant to Section 1.429 of the rules and regulation. of the

Federal Communication. Commis.ion ("FCC" or "Commi••ion") submit

this Petition for R.con.id.r.tion and/or Clarific.tion of the

Fir,; RIRor; and Qrdlr, CC Docket No. 96-98, rel••••d August 8,



:396 (hereinafter "fir,t RiO"), in the above-captioned

... ,.. d i ng .\1
~ -- .. .

INDOpqCtIOH

:~e !~:~~scruc:ure Owners are invescor-owned e.ec:~:=

~r ~cwer ~:ili:ies (or parents, subsidiaries or affiliates c:

elec:ric or power utilities) engaged in the generation,

:ransmission, distribution, and sale of electric energy. if 7~e

:nfrastructure Owners own electric energy distribution systems

:hat include millions of distribution poles and thousands of

miles of conduits, ducts and rights-of-way, all of which are used

to provide electric power service to millions of residential and

business customers. To the extent those facilities are us.d for

communications and the state in qu.stion has not pre.mpted the ~

FCC's jurisdiction, the Infrastructur. Own.rs are subject to

regulation by the Commission und.r the fed.ral Pole Attachments

Act, 41 U.S.C. § 224, as am.nd.d. ll Th. Infrastructur. Own.rs

have a vital interest in, and are directly aff.cted by, those

II Firlt RiO, In ;At MlCb,r of III1eeeRcaCiep of hha Lgsal
Comp.;i;ion Prgyi.ipg' in bha r,lICQllYRisa;iop' As; of 1"', C:
Docket No. 91·98, r.l••••d August 8, 1991, 6l Fed. R.g. 45,416
(Aug. 29, 19'I).

il A g.n.ral d••cription of .ach of the Infra.tructur. own.rs
is attached h.r.to as App.ndix I.

11 Some of the Infra.tructur. Own.rs provide .n.rgy s.rvice in
states that have pre.mpt.d the Co.-ission's jurisdiction under
Section 224 by making the certification required by 47 U.S.C.
§ 224(c) (2), and are th.r.for. subj.ct to stat. r.gulation of
pole attachments. Non.th.l.s., b.cau•• the f.d.ral statute
serves as the 100.. "b.nchmark- on pol. attachm.nt and r.lated
issues, all of the Infrastructure Own.rs have a significant
interest in the Commission's actions conc.rning such issu.s.

2



portions of the Commission/s firs, RiO addressing Sect:on 224:: ,

access and denial of access to poles, ducts, conduits and ::gr.:s

=:-way, and Section 224(hl / written noti:~cation of ~~:ended

~odi:~:ae:=r.s to poles, duces, conduits and rights-of-way.:1

2. In general, the Infrastr~cture Owners seek

reconsideration of the Commission's fir.t RiO in the above

capeioned proceeding for the following reasons:

• The fCC's requirement that utilities expand capacity co

accommodate requests for access is in excess of its statuto~

authority and i. otherwiae an impermi.aible conatruction of the

Pole Attachments Act;

• The FCC's requirement that a utility allow the use of

its reserve space until it ha. an actual need for the space is in

excess of its statutory authority and is otherwi.e an

impermissible construction of the Pole Attachments Act;
.

• The FCC's requirement that electric utilities exercise

their powers of eminent domain to expand capacity for third party

telecommunication. carriers is in excess of its statutory

authority and is otherwise an impermissible construction of the

statute;

• The FCC failed to provide sufficient notice of agency

action in requiring that acees. to pole. be granted within 45

days of a reque.t for aeee•• ;

~I The Commis.ion's discus.ion of the.e issue. is found in
's 1119·1240 of the Fir., RiO.

3



• The FCC's suggestion that other than wireline equ~~~e~:

~an =e ~laced on a ut.;.'.·-..y's ~.-.•~rastr·'c·..ure .;s an ;-~e~-;s ":- -... .....:- ..... s;.=.'!

:=~s:=~c::on of the Pole Attachments Act;

• :~e FCC's determination that a utility may not =est=:~:

access :0 i~:=astructure to its own highly skilled and trained

employees is arbitrary and capricious;

• The Commission improperly promulgated rules

i:r.plementing Section 224(i) of the Pole Attachments Act in a

rulemaking relating to Section 224(h);

• The FCC violated the express language of the Pole

Attachments Act in requiring uniform application of the rates,

terms and condition. of acce•• becau.e that requirement fails to

give effect to the statutory provi.ion for voluntary

negotiations, which are not limited by the requirements of the

Pole Attachments Act;

• The FCC violated the expre.. language of the Pole

Attachments Act in finding that tran.mis.ion facilities are

subject to access; and,

• The FCC violated the plain language of the Pole

Attachments Act to the extent it concluded that the u.e of any

single piece of infra.tructure for wire communication. triggers

access to all other infra.tructure.

3. In addition, clarification is sought by the

Infrastructure Owners with re.pect to the following is.ue. since

the intent of the Commis.ion is unclear from its decision:

4
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• That only reasonable efforts are required to prov::e ~

days a.dv~nce notl'c· f '~ ~ 0 non-rout:~e or roen-emergency

• 7hat the procedures fer resolution of access complair.ts

include full consideration of the position of both the

complainant and the respondent.

4. In their Comments and Reply Comments in the rulemakir.g

proceedinga below,~1 the Infrastructure Owners alao aaser~.d

that, to the extent the Commission interpreted Section 224(f) as

mandating access to utilities' poles, ducts, conduits and rights

of-way, the statute raises constitutional takings questions.

Although the Commis.ion held that Section 224(f) (1) does, in

fact, mandate access to utilities' poles, ducts, conduits and

rights-of-way, unle•• one of the exceptions prOVided in Section

224(f) (2) f07 denial of access is applicable, alA, =-a., firlt

BiQ, , 1187, it declined to address the con.titutionality of

mandated acces., finding that it did not have jurisdiction to

decide the constitutionality of a federal statute. lQ. Secause

the FCC has already acknowledged its lack of jurisdiction to

address the constitutionality of mandated acces., the

Infrastructure Owner. have not argued that question here. The

failure to argue the is.ue should not, however, be interpreted as

an admission on the part of the Infrastructure Owners that

5



Sect."""_n "'l"'l4(~') (1) .is constl'·ut"or:ally f' h 'd~~ - - - . lrm; nor sou.

--'.
~m:ssic~ :~ argue :~e issue be c=nstr~ed as a waiver 0: any ...... _:..- -=... -
:~ c::3.:':'e~l"!e the consti':'.l,:ionali:.y of Sect"on 224(F\ (" '"= • .i .) ::: ar.y

subm:: :~at :he FCC exceeded its statutory authori:.y in

cons:'~~ing Section 224(f) (1) as mandating access :'0 utili:ies'

poles, ducts, conduits, and rights-of-way. ~,~, 24 F,3d

::41~,C. Ci~. :994) (statutes should be construed to defeat

administra:.ive orders that raise substantial constitutional

quest ions) ),1

5. The above-referenced aspects of the Commission's Fir"

!iQ, if allowed to stand, will have direct, adverse impacts on

the Infrastructure Owners. For this reason and in light of their,.,.

participation in the rulemaking proceedings below, the

!I The Commission's statement that a "utility's obligation to
permit access under section 224(f) doe. not depend upon the
execution of a formal written attachment agreem.nt with the party
seeking access," Fir't RiO, • 1160, furth.r supports the
constitutional taking argument. Th. p.rmanent physical
occupation of a utility'S infra.tructure without any type of an
agreement as to the term8 and conditions of acce.. (especially an
allocation of risk and liability) con.titute. a gross inva.ion of
private prop.rty. Such an inva.ion is a taking without regard to
:.he public intere.t involved. iIa Lerl,eg y. T.l.prgmp,.r
M1nh",.n caTV Cgrp., 451 O.S. 419, 426 (1912). The
Infrastructure Own.r. ...k recon.ideration and rescis.ion of the
Commission'. finding that a written agre.ment is not required
before the acce•• obligation is trigg.red; the Commission should
find that access may not b. granted to a utility'S infrastructure
absent a binding agreement s.tting forth the rates, terms and
conditions of access.

LI Wisconsin Electric Power Company does not join in the
constitutional argument.

6
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:~frastr~cture Owners have standing to seek reconsiderat:=~ a~~

clar:::cation of the First 8iO, as f~lly discussed herel~.il

I. Applicabl. Legal Standard.

6. An agency construing a statute should be m:~df~l cf :~e

:wo-step :~quiry set forth by the Supreme Court.!1 7he ::rst

step :s to determine if Congress hal directly spoken to the

issue. If the intent of Congre•• i. clear, either from the

:anguage of the statute itself or from the us. of "traditional

tools of statutory construction," an ag.ncy, like a reviewing

court, must give effect to the unambiguou.ly expr••••d will of

congres•. U1 Furth.rmore, courts require that an ag.ncy

adequately articulate the rea.ona und.rlying it. con.truction of~

a statute so that a reviewing court can properly perform the

analysis set forth in Ch.yron. U1

7. In the section. that follow, the Infra.tructure Owners

demonstrate that the Commis.ion ha. failed to follow the•• well-

settled principle. of statutory con.truction in a number of

11 s.u Pashandl. 1Mt:.m Pialin. Co., 4 FCC Rcd 8087, 8088
(1989) .

il ChevroA. U.S.A.• Ins. y. we. Ins., 467 U.S. 837 (1984).

III ACLy y. radar • l Cgmmunisation. COWl'P, 823 F.2d lSS4, 1568
(D.C. Cir. 1987) (citing Landrith Timber Co. y. Landr.th , 471
U.S. 681, 68S (198S».

U/ ~ Astnl Oi, C••tiM y. NT,", 26 F.3d 162, 166 (O.C. Cir.
1994); LI.so y. Hay., 96S F.2d lOll, 108S (O.C. C1r. 1992) ("In
the abs.nce of any explanation ju.tifying [the ag.ncy" po.ition]
as within the purpo••• of the act . . . , w. art unable to
sustain the Commis.ion's dlcision a. re••onably d.fensible.")

7



instances in promulgating rules to implement new Sect~=ns 224~~

and 224:hl of the ?ole A::achmen:s Act. Accordingly, c~e

- . .
~=mm:ss:=n must use the process of reconsideration and

=:ar::i=a:ion :0 =crrec: clear errors in its decision.

II. I.CoD.id.ratioD I. Mandat.d ••eau•• the Camai•• iOD
IIc••4.d It. StatutoEY Ay~rity

A. n. C~••iOD be••elteS It. Statutory
AU~9rity in ••.-triAl tAit Utiliti•• SXpand
Cpleity t; Meg sut. ,_••Si' rRr Aqe•••

8. The Commission's determination that utilities must

~xpand capacity to accommodate requests for acces. is contrary to

the express intent of Congres.. In the Fir.t RiO, the Commis.ion

reasoned that because "Cal utility is able to take the step.

necessary to expand capacity if it. own n••d. r.quir. such

expansion[,l (tlhe principl. of nondi.crimination ••tablish.d by

Section 224(f) (1) require. that [a utility] do lik.wi•• for

telecommunication. carrier. and cable op.rator•. ".v Sa••d on

:h~s reasoning, the Ccmmi••ion d.t.rmined that "lack of capacity

on a particular facility do•• not automatically entitle a utility

to deny a reque.t for ace••• ," and th.refor. "b.fore a utility

can deny acc.s. it mu.t .xplore all accommodation. in good

faith. nUl

9. Th. Commi••ion'. int.rpr.tation of the

nondiscrimination provi.ion fail. to give eff.ct to the

limitations set forth in Section 224(f) (2). Th. plain language

:' I ,~ Fir.t RiO, 1162.

UI ~.
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of Sec:ion 224(f) (2) clearly gives a utility the right :~ de~y

ac:ess based on insuffi:ient :apac::y. Section 224(f) (2) s:a:es:

~otwlthstanding paragraph (:l, a utility providing e:ec:~::

serv::e may deny a cable :elevision system or any
:elec~mmunications carrier access to its poles, ducts,
cc~du::s, ~r rights-of-way, on a non-discriminatory oasls
where there is insufficient capacity and for reasons of
safety, reliability and generally applicable engl~eer:~g

purposes.

:he only qualification that Congress included in this section :3

tha: any denial of access due to insufficient capacity must be

done on a lInondiscriminatory ba.is. lI This language is

unambiguous and, as such, lends itself to only one

interpretation. An electric utility ha. the right to deny access

if it determine. that there is in.ufficient capacity, so long ••

that determination is made on a nondi.criminatory ba.is.

10. Although the plain language of the st~tute includes

only one qualification, the Commi••ion's interpretation reads

another substantial qualification into it. Under the

Commission's interpretation, Section 224(f) (2) would r.ad .s

follows:

Notwithstanding paragraph (1), a utility providing electric
service may deny a cable televi.ion sy.tem or any
telecommunication. carrier ace••• to it. pol.s, ducts,
conduit., or right.-of-way, on a non-di.criminatory ba.is
where th.r. i. insuffici.nt capacity, :c1 , .. »&41&'7 sconee
r••·.·lew ss1'Iy 1M 'M&li'. M iMp'••,It ,_city,
and for r.aaons of .af.ty, r.liability and gen.rally
applicable engin••ring purpo•••.

If Congress had intended to qualify a utility'. right to deny

access in the manner sugge.ted by the FCC, Congr••• would have

drafted the statute to include such language.

9



11. Section 224(f) (2) manifests congress's unders:andi~g

:hat "a utility providing elec:ri:: serv:'::e" must be g:'ven ''''lie

:at::~de in making determinations about access to its

:nfrastr~=:~re because of the nature and importance of :~e

~nderlying service for which the infrastructure is used -

electric service. Congress intended to bestow on electr:::

'.Jtili:ies the "right" to make this determination without havi~g

to justify a decision ~ to expand its capacity. Section

224(f) (2) reveals Congress's conclusion that the determination of

whether sufficient capacity exists to accommodate access to a

pole, duct, conduit or right-of-way must b. left to the judgment

of the electric utility, ba.ed on its a•••••m.nt of wh.ther

access comports with safety, reliability and generally applicable

engineering standards.

12. A second glaring fault in the Commis.ion's logic is its

attempt to expand the nondiscrimination principle in

Section 224(f) (1) so that a telecommunication. carrier requ••ting

access is afford.d the .ame infra.tructure rights •• a utility

engaged in its cor. utility s.rvic... In fact, this

interpretation of the nondiscriminatory ace••• provi.ion of

Section 224(f) (1) conflicts with Congre•• 's intent. Congress

expressly addr••••a the i ••u. of nondi.crimination with re.pect

to a utility sub.idiary that offers telecommunication. or cable

television service., by requiring that • utility treat that

subsidiary in the sam. manner •• it doe. other provid.r. of such

services. The Commis.ion it••lf ob.erved that "the

10



~ondiscrimination requiremen~ of Section 224(f) (1) . . .

-.·,~.. ~-·.~.·_·~ ...·~_s a utl·l ...;~y f~_om ~avor'ng '~sel~ or ·~s af~'" ..- ~ _...... ...- _ ... ~ :a~es ~::~

;:so:;; :? :he crovision of ::lecgmmunications and vi;eo

services. ";.:,1 :'hus, a utility' 5 ability to expand capaci:y :0:-

::s core u;ili~y services should have no bearing on, ~or confer a

s:mi:ar right on, telecommunications carriers seeking access co

such facili;ies.

B. Th. Cc.ai.••icm be.eeleel It••tatutozy Authority by
RequiriD9 a Utility to Allow the U•• o! It•••••rv.
Spae. ot,il It Ii. .. ActyAl .... fOE tAl S.ae.

13. In the Fir.t RiO, the Commi••ion determined to allow

"an electric utility to reserve space if such reservation is

consistent with a bQc&~ developm.nt plan that rea.onably and

specifically project. a need for that spac. in the provision of

its core utility service. "UI The Commi••ion further decided

that" [tlhe ~lectric utility mu.t p.rmit u•• of its re••rved

space by cable operator. and telecommunication. carriers until

such time as the utility ha. an actual nl.d for that spacI.,,1I1

14. As discu•••d above, Congre•• plainly and unambiguously

gave electric utiliti.. the right to make capacity d.terminations

when considering requ••t. for acc.... A d.nial n••d only be

administer.d in a nondi.criminatory mann.r vi.-a-vis cable

operators and telecommunication. carriers. Nothing in Section

224(f) (2) limits a utility'S ability to plan for future expansion

~I 1First RiO, 1168 (empha.is added) .

All 1first RiO, 1169.

111 lQ.
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----.-_...---.
by ~~serving capacity. Indeed, Congress was well aware of an

e~ec:~:c ~tility's need to ~~serve capacity when it gave

~:i::::es :~e right to deny access based on insuf:icient

=apac::y. .~:: had intended to change the status ~' Cor-gress

~ould have :~cluded language in the statute that could reasonably

be i~:erpreted to limit this utility practice. Thus, the

Commission's determination to further qualify a utility'S right

eo reserve ~apaeity violae•• Congr••• ional intene.

15. As noted above, the Commission limited a utility'S

right to use its reserve space to instances where such

reservation is "consistent with a bQI1& ll.sila development plan that

reasonably and specifically projects a need for that space."

This standard is vague, ambiguous and unworkable, and ignore. thi

realities of a utility'. core bu.in••• of prOViding electric

service. Many utilitie.' development plan. are under constant

review and revision to account for regulatory and market

uncertainties caused by federal efforts to deregulate the

elect~ic industry. By restricting a utility'S right to re.erve

capacity, the Commi••ion is forcing a utility to either expand

its business ba.ed on .heer speculation of load growth, or to

face repeated complaint. by entities seeking acce.. to re••rve

capacity. The provi.ion of safe, reliable electric service

cannot be conditioned on a utility'S ability to satisfy this

unworkable standard.

16. As a practical matter, the reservation of capacity must

remain within the exclusive authority of the utility, and any

12



reservacion of space by a utility should be considered

;resump:ively reasonable. :usc because a uc::i:y is no~

:~rren::y using ~:apaci:y" does no~ mean chat such capac::y

should ce available for use by others, such as teleccmmun::a:::ns

carriers and cable companies. Utilities routinely allocace

certain space to be used in the event of an emergency. :or

example, if certain ducts collapse, the utility's contingency

plan calls for the, immediate aub.titution of other ducts.

Surely, this space cannot be considered "reserve." At a min.imum,

the Commission must clarify that the obligation to prOVide access

does not extend to space that is needed for emergency purpo•••.

17. The idea that a party can u•• space on an interim

ba.is is simply impractical and unworkable. Once

telecommunications carri.rs and cabl. companies are u.ing a

utility'S infra.tructure, and .erving tel.communications

interests, a utility simply will not be able to recapture such

reserved space in the tim. n.c••••ry to eff.ctively s.rv. its

core utility bu.in.... Inde.d, according to the Commis.ion, ac

the time the utility seek. to recapture its r •••rve space, the

utility mu.t provide the u.er an "opportunity to . . . maintain

its attachment" by expanding cap.city.UI Thi. requirem.nt

could be u••d by att.ching entities to claim that the utility

must allow the user to stay on or in the facility until the

utility construct additional cap.city. A utility'S aDility to

prOVide dependable service would b. severely threatened by such

III First RiO, 1 1169.
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an cbligation because of ene significant engineering and

~~ns~~uc~ion time involved in expanding capacity.

:8. ~ven if tne Commission c~afted a rule that allowed a

~::::ty :~ :~mediately recapture its reserve space, In the ~~al

~or:d, once a telecommunications carrier or cable company is

~slnq a utility's infrastructure, it will be difficult to reclalm

that capacity. Telecommunications carriers simply will not

vacate a utility'S facility short'of litigation if the withdrawal

will likely result in the interruption of service to

telecommunications customers. For this reason, any requirement

to allow telecommunications carriers and cable operators access

to a utility'S reserve space will effectively eliminate a

utility'S use of that space altogether. Aa such, and in light Of

the above rea.ons, the Commi••ion's determination on acce•• to

reserve space is arbitrary and capricious and mu.t be reversed.

c. Th. pee Ba. HO Au~rity to Requir••1ectrie atiliti••
to "erei.. Their 'ower. of -.1AeDt na.aiA to IxpaDd
C:UaqiSiY!'

19. In its di.cu••ion of acce•• to pole., conduits, and

~ights-of-way in the Firat RiO, the FCC articulate. its view of

utilities' obligation. with regard to private property rights.

Specifically, the FCC stat•• :

al Wi.consin Electric Power Company do•• not join in this
section of the partie.' Petition for aecon.ideration and/or
Clarification.

14



We believe ~hat a u~ility should be expec~ed :~ exe~=~se ::5
eminent,domain authority to expand an existing ~igh:·o:-Nay
over prlvate property In order to accommodate a request ::':
access, JUSt as it would be ~equired :0 modify l:S poles =:
::nduits to permit attachments. Ut

.n supp::-: :f :his position, the FCC further states:

Congress seems to have contem~lated an exercise of eminent
domain authority in such cases when it made provisions f=~
an owner of a right-of-way that 'intends to modify or al:e~

such ... right-of-way ... ' .Ul

7he FCC's pOSition goes well beyond Congressional intent or any

reasonable construction of Section 224 with regard to access to

utility infrastructure. Requiring electric utility owners to not

only prOVide accesa to established rights-ot-way but also to

condemn properties a~ the request of telecommunications carriers

is without any support in the statute. U1 Accordingly, this
---

position must be reconsidered.

20. As the FCC notes in the rir't Rig, the scope of a

utility'S ownership or control of an easement or right-of-way is

'St •
~ first RiO, at 1 1111, (footnote omitted) .

llt ~. (footnote omitted) .

III Although the Pole Attachments Act wa. enacted some 18 years
ago, requiring utilitie. to exercise their eminent domain
authority to expand rights-of-way ha. never been conaidered a
part of that statute. Typical pole attachment agreements require
the party ...king acce•• to secure whatever additional rights.are
needed by that party before access can be granted consi.tent with
the underlying ea.ement or right-of-way. This practiee correctly
a•• igns the obligation of .ecuring additional rights to the party
requiring tho•• rights. The 1978 Pole Attachments Act and the
1996 amendments to it permit 'piggybacking' on the utilitie.'
.xi.tinq poles, duct., conduits and rights-at-way -- they do not
require utilitie.' to .ecure additional pole., ducts, conduits
and rights-of-way.

15

•



a matter of state law. U' 7he authori:y granted by many state

em:~e~: domain statutes expressly :i~i: :he use of lands

:=~demned by a u::li:y :0 the utility's own operations. 7he

Alabama :=de, :or example, provides that electric or power

=ompanies:

... may acquire by condemnation for I right-of-way for
cheir., .lin••. -unn.l•.... 'X~y.tion. or works, lands
for ways or r~ghts-of-way...

Many other states, including those identified to the FCC in the

Comments,~1 limit :he exercise of eminent domain authority.UI

The Ohio Code, for example, provide.:

Any comp.ny organized for manufacturing, g.n.r.ting,
s.lling, supplying, or tr.n.mitting .l.ctricity, for public
and private u••... may appropriate .0 much of .uch land,
or any right or inter••t th.r.in, including any tr••• ,
edifice., or building th.r.on, a. i. d••med n.c••••ry for ~

the erection, op.ration, or maint.nanc. of an .l.ctric
plant, including it. g.n.r.ting .tationa, sub.t.tion.,
switching station., tran••i ••ion and di.tribution lin•• ,
pole., tow.rs, pi.r., conduit., cabl•• , wir•• , and other
necessa~ structure. and appliance•. HI

UI FirSt RiO, , 1179.

III Ala. Code § 10-5-4 (1996) (emph••is supplied) .

~I ~,LS.." Comm.nt. of Duqu••n. Light Company at 15 n.26,
identifying the Stat•• of Florida, Georgia, N.w H.mp.hir., N.w
Mexico and Virginia; Comment. of PIOO En.rgy at 2, id.ntifying
the Commonwe.lth of P.nn.ylvania a. haVing such re.triction. in
place.

UI ~,~, Arkan••• , Ark. St.t. Ann. S 18-15-503 (1995),
California, C.l. Pub. Utile Cod. S 612 (D••ring 1996), D.laware,
Del. Code Ann. S 901 (1995), Indian., Ind. Cod. Ann. S 32-11-3-1
(Burns 1996) Minne.ota, Minn. Stat. S 300.4 (1995), Texa., Tex.
Rev. Civ. Stat. art. 1436 (1996), Wi.con.in, Wi•. Stat. S 32.02
(1994), all restrict the ex.rci•• of emin.nt domain authority to
purposes that further the utility'S own op.ration•.

al Ohio Rev. Code Ann. 5 4933.15 (1996).
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As t~e above passage demonstrates, state statutes :requent~l

pr~v:de for only a limited exercise of eminent domain power, ~=

resu::a~: use of condemned lands, restricted to the actual

~:ectri= ~~eds of the utility. Utilities, of course, cannot

provide to telecommunications carriers authority that they do net

~ave themselves. Accordingly, the FCC's position is untenable :n

a substantial number of jurisdictions across the country.

21. Section 224, furthermore, doe. not provide any

statutory basis for application of the FCC's position in those

jurisdictions where eminent domain authority hal not been

expressly limited. Section 224(c) (1) makes clear that it does

not grant to the FCC jurisdiction over "rates, terms, conditions,

or access to poles, ducts, conduits, and rights-of-way as

prOVided in subsection (f) in any case where such matters are

regulated by. a State." In order to assume and retain

jurisdiction over rates, terms and conditions for pole

attachments under Section 224, a state must make certification to

the FCC, implement rules and re.pond promptly to complaints. lll

No such conditions are placed in Section 224 on a state'S

jurisdiction over, or its regulation of, ISS'" to pol••. du;ts,

conduits and riqbt'-gC-way; the fact of regulating this subject

matter is alone sufficient to establish state jurisdiction over

it,

III 47 O. S . C. § 224 (c) (2) - (4) .
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